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Forms of Doing Business in the U.S. 

• Type of entity to choose for tax purposes

• Most foreign entities chose either:

• Corporation

• LLC and elect to be taxed like a corporation

• Other choices rarely used:

• Partnership

• Trust

• ‘S’ Corporation
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• All entities are formed at the State level.  In addition to the legal rights of shareholders 
and corporate obligations, we must take into consideration the tax rules in the State of 
formation and where the entity is going to do business.

• Corporation

• Foreign entities typically set up a 100% owned subsidiary

• It does not HAVE to be 100% owned by the foreign entity

• Dividends paid by the Corporation to the shareholders

• Ordinary dividend

• The U.S. entity will have to withhold income tax on the dividend paid 
to the foreign entity. The foreign entity will usually get credit in their 
home country for the taxes paid on the dividend depending on tax 
treaty provisions.

• Liquidation dividend

• In many cases a liquidating dividend is tax free to the recipient.
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• LLC

• If there is only one member then it is a disregarded entity for tax purposes.

• If there are two or more members, then it is taxed as a Partnership unless it 
elects to be taxed as a corporation.

• Whether there is one member or multiple members the LLC can make an 
election to be taxed as a corporation.

• The election must be made within 75 days of the start of the tax year.

• Partnership

• The income or loss flows through to the owners and the owners file a U.S. 
(Federal and State(s)) tax returns and pay the tax whether the cash is 
distributed to the Partners or not.

• Partnership must withhold tax on distributions of profits to foreign partners.
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• Branch of a foreign corporation

• Nonresident foreign entity selling goods and services into the U.S.

• If the foreign entity has “effectively connected” income to the U.S. AND it has a 
permanent establishment, defined as a fixed place of business or employees in the 
U.S. for more than 180 days, then it:

• Must file a tax return in the U.S. and pay taxes on its U.S. income.

• If the “effectively connected” income is greater than 25% of the foreign 
corporation’s Gross Income then the dividends paid to a U.S. nonresident will 
be subject to U.S. withholding.

• There is also a “Branch Profits” tax of 30% that may be eliminated by a tax treaty.
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• Subject to Sub-part F income and may have to pay taxes on the income that is 
not repatriated back to the U.S.

U.S. Corporations Doing Business 
Outside of the U.S.
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U.S. Income Taxes

• Corporation

• Federal

• Maximum Federal tax rate is 21%

• The current administration has plans to try to raise it.

• State

• Must file tax returns in:

• State formed

• State(s) that your U.S. entity does business in

• The tax rates vary by State. They can be from 1% to 12%

• Some States have a zero Income Tax rate for individuals

• Some States have a City income tax as well (i.e. New York City)

• Some States have certain tax benefits for bringing jobs to that state.  That is determined on 
a case-by-case basis.  If it is available, it is usually reserved for an economically 
disadvantaged area.

• There are other types of credits available (i.e. solar, research and development, etc.)
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U.S. Income Taxes
• Individuals

• A nonresident non-U.S. citizen must file a tax return in the U.S. for income earned in the U.S.

• In the U.S., the government does not prepare a tax return for you.

• A nonresident non-U.S. citizen does not have to file a U.S. Income Tax Return if the money is earned 
outside of the U.S. even if it is paid to them by a U.S. entity.

• If a non-U.S. citizen must file a tax return in the U.S. and pay tax in the U.S. they usually will get a 
credit in their country of citizenship for taxes paid in the U.S. so that they will not be taxed on the 
same income twice.

• Federal

• Maximum Federal tax rate is 37%

• The current administration wants to raise that to 39.6%

• State

• Must file tax returns in the State(s)

• Where the individual is domiciled

• Where the Income is earned

• Tax Rates vary by State

• Some States have a local income tax (i.e. New York City)
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Strategy for a Foreign Corporation or Individual to 
Avoid Direct Income or Estate Taxation by the U.S.

• Blocker entities

• Typically set up as a corporation

• Can be an LLC that elects to be taxed as a corporation

• Can be a Trust – more complicated to set up

• Eliminate, for an Individual (but not corporation):

• Estate tax issues

• Income tax issues

• Eligibility for certain federal or state programs

• Domestic Production credit

• Energy credits
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Employer Identification Number

• Why do I need one?

• All tax returns need one

• You need one to open a bank account

• What do I have to do to get one?

• The easy way – if you have a responsible person with a Social Security number

• The long way – If you don’t, then you have to file a W-7 and submit it with numerous 
original other documents

• How long will it take to get one?

• The easy way – 10 minutes

• The hard way – 2 to 6 months
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Nexus
• Defining Nexus for income taxes

• Federal level

• If a foreign entity has “effectively connected” income to the U.S. AND it has a permanent 
establishment, defined as a fixed place of business or employees in the U.S. for more than 180 days. 

• State level

• Completely different definition than the Federal definition

• Income taxes

• Physical presence – any one of the three following examples gives you Nexus:

• Inventory

• Fixed Assets

• Employees

• Sales taxes

• Wayfair decision

• Even without the usual Nexus definition, an entity can be subject to collecting Sales Taxes if 
it sells or ships a certain amount of sales taxable goods into a State.

• This topic is addressed in more detail further on in the presentation.
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Transfer Pricing
• Transfer pricing: the price paid in transactions between related (or controlled) parties.

• Main types of intercompany transactions:

• Tangible goods

• Intangible property (“Normal” versus “High-value” Intangibles)

• Services (“Routine” versus “High-value” Services)

• Financing (Loans, guarantees, etc.)

• Most countries require taxpayers to demonstrate that their intercompany transactions are at arm’s length.

• Primary concern: whether the taxable entities operating in the country are recognizing their “fair share” of operating 
profit.

• Agreements are not required, but the IRS has the right to impute them if they don’t exist.

• Potential effects if there is no Transfer Pricing Agreement:

• One-sided adjustments/ double taxation.

• Non-deductible penalties and interest.

• Unintended transfer of intangibles.

• Re-characterization of debt or equity.

• Mix of losses and profits among entities in the value chain.

• High effective tax rate

• High risks of adjustments

• Foreign tax credit impacts
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How to Capitalize Your New Entity

• Loans vs. Equity

• Requirements for loans

• Minimum interest rates

• Documentation needed to evidence the loan
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Banking and Finance Issues

• How to choose a bank

• Explaining the Know Your Customer (“KYC”) rules

• Banks usually require the entity to have a U.S. address

• If your client wants a line of credit with a U.S. bank, then they will need a 
financial statement prepared using either U.S. GAAP or Income Tax Basis.

• Very difficult for a foreign owned entity to get a line of credit in the U.S. (unless 
the owners have a relationship with the bank).
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Sales Taxes

• Sales taxes are different than a Value Added Tax (VAT)

• The U.S. does not have a VAT

• Sales Taxes are a consumption tax levied against the ultimate consumer of a 
product or service.

• It is not levied along the supply chain.  It is only collected from the ultimate 
consumer, whether it is an individual or a business, at the final sale of the 
product or service.

• Sales Tax liability is based on where the ownership of the goods passes, not 
the shipping point.

• State Sales Tax rates vary from 2.9% (Colorado) to 9.55% (Tennessee).

• State and City Sales taxes combined can be over 10% (Seattle, 
Washington).
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Sales Taxes

• Imposed at the state level

• There is no Federal Sales Tax

• Each State determines:

• What is subject to Sales Tax and what is exempt?

• Example: In New York, if you buy a loaf of bread and a pound of sliced ham 
and a jar of mustard, none of those items are subject to Sales Tax, but, if 
you buy a ham sandwich with mustard, it is subject to Sales Tax.

• This can vary from state to state.

• Typically, property purchased for re-sale and intangibles are not subject to Sales 
Tax.

• What the Sales Tax rate is:

• Most States have a uniform Sales Tax rate for the entire state for all items 
that are subject to tax.  However, some states do not follow that model.

• For example: New York state imposes a sales tax rate depending on 
which one of the 62 counties you are in when you buy the good or 
service. 
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Sales Taxes
• Wayfair decision

• Supreme Court, the highest court in the U.S., decided that a vendor does not need a physical presence in a state 
for it to have nexus for Sales Tax purposes.

• Each state is free to determine their own criteria for when you must register to collect sales tax from your 
customer.

• Requirements to register with each state.

• Most states have an economic threshold before you must register to collect the sales tax

• Usually $100,000 in sales, but it could be as high as $500,000.

• Some states have a minimum number of transactions test as well, typically around 200 transactions.

• There are software companies that will assist with the registration and the required filings in each state for you.

• Avalara is one company.  There are others.

• Potential problems

• With the Wayfair decision, States may try to overcome Public Law 86-272 and force companies to register 
for Income Tax purposes as well.  Right now, there is a Federal law prohibiting that.

• However, if you are taxed on a portion of your income in one state, you usually will get a credit for the taxes 
paid to the nonresident sate by the home state.
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Employment Considerations

• When is a person classified as an employee or as a non-employee?

• The Internal Revenue Service (IRS) has a 20-part test to see if someone is an 
employee or an independent contractor. 

• It is getting harder to classify someone as an independent contractor.

• Failing any one part of the test does not make someone an employee 
automatically.  Instead, it is a preponderance of evidence test.  If you 
start to fail multiple parts, the chances are that the person is an 
employee.

• If they are an independent contractor, the company does not have to file 
payroll tax returns or pay any payroll taxes.
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Employment Considerations
• Employee payroll taxes and insurance

• Social Security taxes

• Certain foreign nationals are exempt from the Social Security tax if they are transferred to 
the U.S. temporarily, less than 5 years, provided they are subject to social security tax in 
their home country.

• However, if a foreign national contributes to Social Security for more than 18 months, 
then they will have earned a benefit payable to them after they attain retirement age.

• 50% paid by the employee.

• 50% paid by the employer.

• Unemployment insurance, Federal and State

• Disability Insurance

• Workmen’s compensation insurance

• Some states have other employment taxes (i.e., paid family leave)

• Payroll tax returns are filed by the company every quarter and the employees are required to 
get their payroll information from the company by the end of January of the following year.

• There are many companies that will pay your employees and prepare your payroll tax 
returns for you.
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Employment Considerations

• Other considerations:

• Paid time off

• Length of workweek

• Overtime considerations

• Sick days

• Unions

• Minimum wages

• Utilizing a payroll service company

• Form filing

• Responsibility for penalties

• HR compliance
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Tariffs

• Types of tariffs

• Fixed dollar amount

• Fixed percentage

• Certain types of imported goods are subject to tariffs.

• Not all goods are subject to tariffs.

• Services are usually not subject to tariffs.



Robert Hoberman 001-212-463-0900 robert@hobermanlesser.com21

Estate Tax Considerations

• The U.S. has an Estate and Gift Tax system. They are separate but related to each other.

• Estate and gift transfer taxes vary based on whether you are a:

• U.S. Citizen

• The maximum estate tax rate is 40 percent with an exemption amount for 2021 of 
$11,700,000, indexed for inflation.

• Non-U.S. citizen (Alien) 

• Domiciliary in the U.S.

• U.S. resident alien domiciliaries

• The maximum estate tax rate is 40 percent with an exemption amount for 
2021 of $11,700,000, indexed for inflation.

• U.S. nonresident alien domiciliaries

• The maximum estate tax is 40 percent with an exemption of $5 million.

• Non-Domiciliary in the U.S.

• Nonresident aliens who are U.S. not domiciliaries face a 40% estate tax rate on 
U.S. assets above a $60,000 exemption threshold on assets.
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Estate Tax Considerations

• A Nonresident Alien is considered a U.S. domiciliary if he/she resides in the U.S. and intends to 
stay in the U.S. for the foreseeable future.

• Even if someone is not living in the U.S., if the person still has strong ties to the U.S., this could 
subject the worldwide assets of the decedent to the U.S. estate tax. Examples of connections 
include having a permanent home in the U.S., length of time spent in the U.S., business 
interests in the U.S., ties to foreign country(s). 

• A person becomes a domicile in a place by living there, for even a brief period, AND has no 
definite intention of leaving. Owning a residence without the intention to remain indefinitely 
does not constitute domicile.

• Once you are a domicile, an intention to change domicile will not work unless it is 
accompanied by actual moving out of the U.S.
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Estate Tax Considerations

• U.S.-situated assets include American real estate, tangible personal property, and stock of U.S. 
companies.

• Certain assets that are exempt from U.S. estate tax include securities that generate portfolio 
interest income, bank accounts not used in connection with a trade or business in the U.S., and 
insurance proceeds.
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Estate Tax Considerations

• FAQs

• How can a foreigner avoid U.S. estate tax?

• Owning the U.S.-situated assets indirectly via a foreign corporation (or Trust) or having 
the foreign corporation own the U.S.-situated assets through its subsidiary, a U.S. 
corporation, would solve the estate tax issue.

• However, there are other tax issues (such as income tax) that will need to be 
addressed.

• Does a U.S. citizen have to pay tax on an inheritance from a nonresident alien?

• No, the U.S. does not impose inheritance taxes on foreign inheritance or gifts if the 
recipient is a U.S. citizen or resident alien. However, the receiver of an inheritance or 
gift may need to pay a State tax on it depending on your state's tax laws.

• Inheritance tax and estate tax are two different things. Estate tax is the amount 
that's taken out of someone's estate upon their death, while inheritance tax is 
what the beneficiary — the person who inherited the wealth — must pay when 
they receive it. One, both, or neither could be a factor when someone dies.
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Estate Tax Considerations

• Examples of transfers that are exempt from U.S. Estate Tax

• Property passing to the decedent’s surviving spouse if the spouse is a U.S. citizen or 
resident alien. However, if a spouse is a nonresident alien, the unlimited spouse exemption 
does not apply.

• A limited number of countries have estate tax treaties with the U.S. that eliminate certain 
types of assets situated in the U.S. from the 40% estate taxation. Only the following 
countries have an estate/gift tax treaty with the U.S.: Australia, Austria, Denmark, Finland, 
France, Germany, Ireland, Italy, Japan, Netherlands, Norway, South Africa, Sweden, 
Switzerland, and the United Kingdom. Even for those countries, the reduction of tax 
exposure is only partial.

• Tax rules differ if a nonresident alien is making a gift during their life or transferring assets 
at death. On one hand, a nonresident alien is subject to the gift tax on transfers of U.S. 
currency, real estate, and tangible personal property located in the U.S. at the time of the 
gift. On the other hand, intangible property such as corporate stock and partnership 
interests are not subject to gift tax, but they may be taxed as part of the nonresident 
alien’s estate at death.
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Other Tax Considerations

• Can foreigners sell property in the U.S.?

• U.S. tax law requires that any nonresident alien who sells U.S. real property is subject to 
withholding for tax purposes of 15% of the gross sales price. This is required by the U.S. 
Foreign Investment in Real Property Tax Act and is referred to as FIRPTA.

• In addition, the nonresident alien is subject to filing federal and state income tax returns to 
report the sale of the real estate.
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Immigration & VISA 
Frequently Asked Questions

• How many types of visas are there in the U.S.?

• While there are about 185 different types of U.S. visas, there are two main categories:

• Nonimmigrant visa, for temporary stays such as tourism, business, family visits, study, 
work, or transit. 

• Immigrant visa: for permanent residence in the U.S.

• What is the easiest visa to get for us?

• For many, a "B" visitor visa is the easiest and most appropriate one to get. The B visa is a 
nonimmigrant visa for persons desiring to enter the U.S. temporarily for:

• Business (B-1) 

• or for pleasure or medical treatment (B-2)

• Which visa is “best” for visiting the U.S.?

• For those planning a visit to the U.S., the B-2 visa is the best option. This visa will also apply 
to those wishing to seek medical treatment in the country. 

• For IT workers and most other professionals, the H-1B has been the visa of choice.
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Immigration & VISA 
Frequently Asked Questions

• E Visa – Treaty Investor (E1), Treaty Employee (E2) or Treaty Specialty Occupation Worker (E3, it is only for 
Australians) 

• What are the requirements for an E1 visa?

• At least 50% of the volume of trade carried out must be between the U.S. and the designated 
treaty country. The visa holder must show they intend to engage in “substantial trade,” which is 
not strictly defined.

• What are the requirements for an E2 visa?

• The individual investor must demonstrate that their sole purpose for entering the U.S. is to run 
or develop an enterprise. Additionally, the investor must show a risk of capital loss to qualify as 
an investment.

• The E2 investment visa allows foreign investors to obtain a visa to reside in the U.S. with their 
immediate family to direct and develop a commercial enterprise.

• What businesses qualify for an E2 visa?

• The investment used to qualify for an E2 visa must be in an active and operating business 
that requires people to work in the business. Therefore, businesses that do not require any 
employees which could include passive investments in say property or stocks and bonds do 
not qualify.
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Immigration & VISA 
Frequently Asked Questions

• E Visa – Treaty Investor (E1), Treaty Employee (E2) or Treaty Specialty Occupation Worker (E3, it 
is only for Australians) Continued..

• Can I buy a house or other real property in the U.S. and use that to get an E2 visa?

• No. The business must be an “active” business. Passive investments like real estate or 
investments into the stock market do not qualify for E-2.

• How much do you need to invest in an E2 visa?

• The law does not state a minimum investment. However, the applicant should be 
prepared to invest at least $100,000 U.S. dollars in the enterprise to have a good E2 
visa case. The actual amount required will depend on the type of business the investor 
chooses. Investments less than $100,000 may potentially qualify for some low-cost 
start-up businesses.
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Immigration & VISA 
Frequently Asked Questions

• EB5 – (Employment Based)

• There are two main options for applying for an EB-5 visa: Direct and Regional Center.

• Regional Center program, you invest in a business through a government-approved 
organization. 

• The Direct EB-5 program, you invest directly into the business.

• The Direct program is faster and easier to achieve

• How much do you have to invest in the U.S. to get an EB5 Visa?

• The minimum investment is:

• $900,000 for a Targeted Investment Area

• $1.8 million in a non-Targeted Investment Area

• The amounts will be adjusted for inflation every five years going forward.

• The EB5 Visa is the U.S.'s version of a Golden Visa. It allows the holder to live, work, 
pursue education or retire in the U.S. without having to find an employer. 
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Immigration & VISA 
Frequently Asked Questions

• Can I immigrate to the U.S. without a job offer?

• Unfortunately, most employment visas require you to have a job offer and an employment 
sponsor to obtain a work visa. Part of the U.S. visa application process requires an 
employer to file a petition on your behalf. That is why most applicants are unable to get a 
U.S. work visa without an employer.

• Can a visitor buy a house in the U.S.?

• Non-U.S. citizens can buy property since there is no citizenship requirement for real estate 
sales. In fact, foreigners can even qualify for a mortgage if they meet certain requirements.

• Can I get a green card if I buy property in the U.S.?

• No. You can't get a green card simply by buying a house in the U.S. In fact, owning real 
estate doesn't ordinarily give you any visa or other immigration benefits. ... Through the 
EB-5 program, you and your immediate family could qualify for green cards.



Robert Hoberman 001-212-463-0900 robert@hobermanlesser.com32

Immigration & VISA 
Frequently Asked Questions

• What is the difference between the H1 and H2 visa?

• H-1B visas are for the employment of skilled workforce who possess university degrees 
and experience in a certain domain. These applicants, if approved, are granted a period of 
three to six years. Whereas, H-2B visa holders are allowed for one year, with renewal for 
two years.

• What is an H3 visa

• The H-3 nonimmigrant visa category allows noncitizens coming temporarily to the U.S. as 
either a: Trainee to receive training in any field of endeavor, other than graduate medical 
education or training, that is not available in the noncitizen's home country.
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